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n Introduction

The apparent tension between liberty and security is
a longstanding one.  For non-democratic regimes that
tension seems easy to resolve--and it is typically
resolved in favor of security.  In the context of a non-
democratic regime, security often means regime
security, although the more politically correct term
that such regimes often invoke is “national security.”

Of course, concerns about regime security or national
security do not disappear when a country becomes a
democracy.  Indeed for transitional democracies,
especially in post-conflict societies, the tension
between liberty and security is frequently still a
tension between liberty and regime security.
However, the focus of this presentation is citizen
security and the tension that sometimes arises in a
democracy between citizen security and liberty.

 A democratic system of government, particularly
when based upon a liberal constitution, is committed
to the protection of certain fundamental rights and
liberties of the citizen.   Among such fundamental
rights and liberties are:  1) the right to the sanctity of
one’s life; 2) the right to equal treatment before the
law; 3) the right against unlawful arrest; 4) the right
to the due process of law (which includes the right to
be presumed innocent until proven guilty); and 5) the
right to freedom of association; and many other such
rights and liberties commonly enjoyed by citizens in
a democracy.

While we normally assume that the primary danger
or threat to these rights and liberties would come
from the state (and those who control state power),
in reality our rights and liberties are also threatened
and sometimes violated by unlawful acts of private
individuals.  The fact is that crime too endangers
and diminishes the rights and liberties of citizens,
both directly and indirectly through the general
atmosphere of insecurity, fear and vulnerability that
it creates within society and among the citizenry.

The challenge for a democracy is that it must
protect, at one and the same time, both the citizen’s
liberties and the citizen’s security.    The apparent
tension here lies in the fact that, on the one hand,
protection of liberty calls for restraint and limits
on the exercise of state power, while, on the other
hand, protection of citizens’ security--that is,
protection from or against crime--calls for action
and response on the part of the state--which action
or response often involves the use of force,
aggression or counter-aggression by the state.   It
is in the process of fighting and responding to
crime (especially violent crime), that the apparent
tension between liberty and security becomes
manifest.

How must a democracy respond to this apparent
tension?  How must we balance the interests that
are at stake here, namely the protection of liberty
and also the protection of citizens against crime
and criminals?
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This dilemma is illustrated by the challenge that
armed robbery and other forms of violent crime
poses for Ghanaian democracy.    Of course, this
is not the first time in our nation’s history that we
have had to fight violent crime, including armed
robbery.  What has changed is the political and
constitutional context within which the fight
against crime must now take place.

The context has changed in two significant
respects.  First, in responding to crime today, the
state has to contend with not just citizens’ security
but also with matters of liberty and rights.  Second,
while past governments may have suffered from
a want of democratic legitimacy, government
today comes to the fight against crime with the
powerful legitimacy that comes with being a
democratically elected government.

This latter fact, that our Government is
democratically elected and accountable to the
people through the ballot box, complicates the
fight against crime in a very important way.  It puts
political pressure on Government to act decisively
against crime and also introduces a political
dimension to the way the government responds
as well as to the likely targets of the
Government’s response.

n The “War” on Crime

Especially where violent crime and vulnerability
to such crime spreads beyond communities of the
poor and begins to affect the middle and upper
classes and communities, the ensuing public
outcry, coming as it does from politically more
influential segments of society, has often led the
state to resort to repressive methods in the name
of waging a war on crime.

Of course, once the State begins to introduce the
imagery of war in the fight against crime, it sends
out a clear message that the “enemy out there”
must be flushed out at all costs, even if this means
trampling on the rights and liberties of citizens in
the process.     What is deeply worrying about this
is the fact that such methods may well be very
popular with the people--or at least with the
politically more influential segments of the
population--and, in a democracy, this could easily
degenerate into a tyranny of the majority.

In fact, in the face of growing concerns about
increasing crime and fear of armed robbery, we have
heard some of our fellow citizens blame the
Constitution and especially the Constitution’s
guarantee of certain fundamental rights to all
persons.   But this sort of sentiment is misplaced.

Although liberty and security are often seen in
oppositional terms as liberty versus security,
conceptually and normatively the two should be seen
as two sides of the same coin, not as oppositional
to each other.  Constitutional guarantees of liberty
mean little--and citizens cannot truly enjoy such
liberties--in an atmosphere of general insecurity,
such as that which is created by pervasive crime or
the fear of crime.   Thus, there must be security
before liberty can be meaningfully enjoyed. But this
also means that those who are charged with ensuring
citizen security--through control of crime--must
understand the ultimate end to be the protection of
liberty.   If the protection of liberty is the ultimate
end of the fight against crime, then we must ensure
that liberty itself does not become a casualty of that
endeavor.

The temptation to dispense with constitutional
safeguards and norms in the fight against crime is
misplaced for yet another reason: the Constitution
was not made for a crimeless society--no
constitution is.  The framers of our Constitution
were wise enough to have known that the
Constitution would be operated in a less-than-
perfect society by less-than-perfect people; a
society, like all others, where good exists alongside
evil, and where (at least some) crime is a fact of
life.  The same constitution has made ample
provision for how the state must proceed in dealing
with these problems.

Human rights activists and advocates must continue
to defend the rights of all persons and to educate
the public about the importance of placing
constitutional limitations on the conduct of the state,
even where the state moves in to control crime.
Crime fighting is a legitimate, and indeed a core,
function of the state.  Thus, the state has a non-
delegable responsibility to fight all forms of crime,
and especially crimes such as armed robbery that
threaten citizen safety and breed insecurity in
society.  However, the end does not justify the
means.
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In particular, we must be careful that the fight against
crime and armed robbery in Ghana does not isolate
or target the most vulnerable, or stigmatize entire
neighborhoods and communities, by imputing
criminality or criminal propensities to people based
simply on where they live, how they look, what their
last names are or other attributes of their physical
existence.   The fight against crime must be directed
at conduct (actual or planned), not status, or
economic or social condition, or membership of a
community; it must be directed at individuals and
gangs of individuals, not at entire communities; and
it must be based on reasonable suspicion and police
intelligence, not prejudice or stereotype.  We violate
a person’s human rights when we attribute criminal
propensity or some other vice to a person merely
on the basis of their residential address, physical
characteristics, or the social group to which they
belong.  The fight against crime must not be turned
into a license to further isolate, stigmatize, or
criminalize the already vulnerable in our society--
the same people who, in fact, are most at risk of
falling victim to crime.

If government has sufficient grounds to believe that
an entire community of citizens is caught in a web
of criminality, the Constitution has a remedy:
government can declare a “State of Emergency” in
that localized area by following the procedures
spelled out in article 31 of the Constitution.  Only if
a constitutionally valid State of Emergency has been
declared in an area can the fundamental rights and
liberties of residents of the affected communities
be abridged or suspended without offense to the
Constitution.   So far as I am aware, no State of
Emergency has been declared by Government in any
part of Ghana merely for the purpose of fighting an
epidemic of violent crime.  Therefore, there is no
constitutional warrant for entire communities to be
targeted in the fight against crime.

n n n n n How then must we, as a democracy,
proceed to fight crime?

As a start, we must stop invoking the imagery of war
in the fight against crime.  War is inappropriate
imagery to adopt in this context for two reasons.
First, invoking the imagery of war causes us to lose
sight of the importance of upholding rights and
liberties in the process of fighting crime.  True wars
are periods of constitutional emergency that often

warrant the abridgement or suspension of certain
rights and liberties through the declaration of a state
of emergency.  However, when we do not face a
war de jure and yet invoke the imagery of war we
create an atmosphere in which those prosecuting
the “war” feel justified to trample on citizens’ rights
and liberties and to count any adverse consequences,
including the loss of innocent lives, as collateral
damage--another terminology that is often used in
the crime fighting context but which must properly
be reserved for periods of true war.

The second reason why it is inappropriate to invoke
the imagery of war in the fight against violent crime
is that wars are episodic and rare emergencies, but
crime fighting is not.  We must approach the fight
against crime as a routine, non-episodic law
enforcement project, requiring a sustained
commitment of resources year-round.   Such an
approach is preferable from a policy perspective,
because it treats crime fighting from  preventative
or pro-active approach. Crime fighting must not be
approached as an episodic enterprise that demands
a temporary mobilization of resources.

nnnnn Who Should Lead the Fight Against
Crime?

To the fullest extent possible, the fight against
crime must be under the command and control of
the Ghana Police Service.  Where there is a State
of Emergency in any given area, we would easily
be justified in bringing the military into the picture.
But, if we can avoid doing so, we must leave crime
fighting strictly in the hands of the Police.

This raises the issue of the perennial under-
resourcing of the Ghana Police Service.  Past
regimes have tended to put substantially more
resources into the military than the police, either
because they depended for their survival on military
force or because past regimes thought of the
military, but not the police, as the institution that
needed to be placated in order to keep coups at bay.
Speaking in the Nigerian context, where a much
worse disparity in treatment has long existed
between the military and the police (in terms of
resource allocation), one observer has surmised that
military administrations deliberately undermined
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and run down the police so that they--the police-
-would never be able to stage or prevent a coup.

Whatever the motive, there is no denying, at least
in the Ghanaian context, that prolonged neglect
of the police has led to a situation where, in
resources, profile and prestige, the police looks
like the poor second cousin of the military.  The
conditions at the various police barracks and
police stations in Ghana bear visible testimony
to this neglect.
We cannot be serious about fighting crime unless
we act resolutely to rehabilitate the Ghana Police
Service.   This means that we must continue to
push our governments to allocation more and more
resources to the Ghana Police Service, including
a substantial increase in the number of trained
police personnel in the country.

The current level of police staffing--which is
about 16,000 personnel nationwide--is estimated
to be about 23,000 officers short of the optimal
staffing level needed to serve a national
population of about 19 million.   Added to the
manpower shortage, there are also too few police
stations and none at all in several new residential
neighborhoods; the few that do exist are grossly
under-resourced.  Moreover, the deployment of
the limited police personnel and related resources
is grossly uneven, with a disproportionate amount
of police time and resources devoted to protecting
a very small segment of the population.  The
police are highly visible during ceremonial state
events; they are assigned to guard the homes of
selected VIPs, government buildings and banks;
act as bodyguards for important government
officials; and mostly exist in urban areas.
Consequently, many communities in Ghana,
especially outside the main urban areas,
practically go without credible police protection
or assistance.

The fight against crime must mean a better-
resourced, more visible, and more community-
based and localized police force that is fairly
distributed across the length and breath of the
country.  This would help shorten police response
time and increase deterrence.  With crime, as with
all other disease, prevention is always better than
cure.

Fighting crime in a democracy must also mean a
police force that is well trained and educated not
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only about intelligence-gathering and other technical
aspects of policing, but also about the Constitution,
about the rights of all citizens, and about human rights
values and norms.  Along with improving the staffing
levels and the longstanding material deficits facing
the Ghana Police Service, the attitudes, methods, and
general orientation of the police must be brought in
harmony with contemporary human rights norms.
This would require not only changes in the content of
police training, but also increased resources for such
training in general. Because the police represent the
public face of the state, how the police carry out their
important law and order responsibilities is an important
determinant of how citizens view and experience justice
and state power in a democratic Ghana.

n Conclusion

To balance liberty and security in society, public policy
must recognize the importance of each, implementing
measures to protect citizens from violence while
respecting fundamental human rights. A long-term
community police based approach to fighting crime with
an adequately funded and properly trained police force
is a necessity. A government that encourages a human
rights culture where everyone’s rights are respected and
stereotyping is discouraged will assist in achieving the
sought-after balance. Government, the police and the
public must work together to ensure that liberty is not
sacrificed in pursuit of security. Such collaboration will
entrench the ideals of democracy; ultimately respect
for liberty increases the security of democracy
itself. n n

H. Kwasi Prempeh is Director of Legal
Policy and Governance , CDD-Ghana &
Professor  of Law, Seton Hall University,

New Jersey, USA


